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Record Closed:  March 3, 2012   Decided: March 11, 2021 

 

BEFORE JOHN S. KENNEDY, ALJ: 

 

STATEMENT OF THE CASE 

 

MD Farook Hossain (petitioner) filed an emergent application seeking to be reinstated 

as a voting member of the Board of Education of the City of Atlantic City (respondent or 

“Board”).  
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PROCEDURAL HISTORY 

 

On February 19, 2021, petitioner filed a petition for due process with the Office of 

Controversies and Disputes of the New Jersey Department of Education, along with a request 

for emergent relief.  On February 22, 2021, the emergent matter was filed, along with the due 

process request, with the Office of Administrative Law (OAL).  The emergent relief request was 

scheduled for oral argument, which was held on March 3, 2021. 

 

FACTUAL DISCUSSION  

 

In this emergent matter, petitioner, seeks an order reinstating him as a voting member 

of the Board.  Petitioner began his tenure as a member of the Board in January 2019, and is 

currently in his third year as a sitting Board member.  At the Board reorganization meeting held 

on January 11, 2021, the Board solicitor announced that she had received a letter from the 

Atlantic County Prosecutor’s office advising that as a result of an ongoing investigation, they 

discovered that petitioner has not resided at his Atlantic City address since at least June 2020.  

The solicitor advised that petitioner had given up his right to be a Board member and instructed 

the Board to permit petitioner to attend Board meetings but that his vote would not be counted.  

As of the time of oral argument held in this case, the Board has taken no action to remove 

petitioner or contest his residency within the city.  Petitioner has attended all meetings since 

January 11, 2021, and his votes on agenda items have been recorded but not counted or used 

for official business of the Board since prior to the January 11, 2021, meeting.  (Motion for 

Emergent Relief.)   

 

In his certification attached to his application for emergent relief, petitioner asserts that 

his is a resident of the City of Atlantic City and he has been continuously since before he was 

elected to the Board.  While his driver’s license, voter registration, mortgage documents and 

tax records list him as residing on Rxxx Avenue (Exhibits A-E attached to petitioner’s 

certification, dated February 17, 2021), he has permitted a friend to reside at that location 

during the COVID-19 pandemic.  For convenience, petitioner has been residing in an 

apartment within the city limits.  His wife has been residing in Egg Harbor Township, in a home 

that she purchased.  While petitioner asserts that he stays at that location on occasion, he does 

not reside at that location.  
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The Board asserts that petitioner has not resided in Atlantic City since at least June 

2020, based on correspondence received from the Atlantic County Prosecutor’s office.  (Exhibit 

Q attached to respondent’s opposition to Emergent Relief.)  The Board also asserts that 

petitioner’s wife purchased a home in Egg Harbor Township in 2018 and an investigation 

performed by the prosecutor’s office revealed that petitioner and his entire family have been 

living at that home since March 2020.  The prosecutor’s investigation report is not available at 

this time.  The Board also asserts that petitioner has falsified his financial disclosure forms 

required to be submitted annual by all Board members and falsified several applications for 

free and reduced school meals for his children.  Specifically, the Board asserts that petitioner 

failed to disclose rental income for his property at Rxxx Avenue which he has been receiving 

since January 2020, and that himself, his children and his wife are listed as residing at the Rxxx 

Avenue address even though his certification attached to the emergent application certifies that 

his wife is residing in Egg Harbor Township.  The Board solicitor has been unable to obtain 

approval by the Board to take formal action against petitioner but has notified the County 

Superintendent to the situation and has asked that office to intercede.  (Exhibit “S” attached to 

respondent’s opposition to Emergent Relief.)   

 

In his brief in support of the application for emergent relief, petitioner contends that 

the Board actions have caused severe harm to him as well as to the public citizens of Atlantic 

City by removing a qualified member of the Board without proof that he is not qualified to 

serve in that position.  He asserts that his due process rights have been violated by the 

actions of the Board solicitor.  (Petitioner’s Brief, at 2.) In response, the Board argues that the 

voting public cast votes for individuals that were qualified to serve as Board members and 

that the confidence and trust that has been cast by those votes has been betrayed.  (Board’s 

Opposition, at 17.) 

 

LEGAL DISCUSSION 

 

The standards which must be met by the moving party in an application for emergent 

relief are embodied in N.J.A.C. 1:1-12.6 and Crowe v. DeGoia, 90 N.J. 126, 132-34 (1982).  

Emergency relief may only be granted if the judge determines that: 
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1. The petitioner will suffer irreparable harm if the relief is not 
granted; 
 

2. The legal right underlying the petitioner’s claim is settled; 
 
3. The petitioner has a likelihood of prevailing on the merits of 

the underlying claim; and 
 
4. When the equities and interests of the parties are balanced, 

the petitioner will suffer greater harm than the respondent will 
suffer if the requested relief is not granted. 

 
The petitioner must satisfy all four prongs of the Crowe test. 

 

“Irreparable harm” is defined as the type of harm “that cannot be redressed adequately 

by monetary damages.”  Crowe, 90 N.J. at 132-33.  In addition, the irreparable harm standard 

contemplates that the harm be both substantial and immediate.  Subcarrier Communications 

v. Day, 229 N.J. Super. 634, 638 (App. Div. 1977).  However, pecuniary damages may 

sometimes be inadequate because of the nature of the injury or the right affected.  Crowe, 90 

N.J. at 133.  For example, in Crowe the Court determined neither an unwarranted eviction nor 

reduction to poverty could be compensated adequately by monetary damages awarded after 

a distant hearing.  Ibid. 

 

Petitioner argues that he “will suffer irreparable harm if immediate relief is not granted 

because the Board has refused to recognize his vote at Board meetings.  According to 

petitioners, no quantum of damages can be calculated to redress the harm occasioned by 

this violation of his right to due process.  Respondent argues that irreparable harm will occur 

if the relief is granted since votes will be registered for an individual that does not have the 

right to be on the Board.  In this case, however, whether petitioner is a resident of Atlantic 

City has not yet been determined.  While respondent submits several documents aimed to 

show that petitioner no longer resides within the city limits, petitioner has provided a 

certification and documents of his own to support his claim that he still resides in Atlantic City.  

This is a factual determination that can only be made a plenary hearing on the merits. 

Furthermore, as explained at oral argument and outlined in respondent’s opposition papers, 

the Board has not officially taken any action, disciplinary or otherwise, against petitioner at 

his time.  This is a result of either a lack of quorum or meetings being cut short before a 

discussion can be had regarding petitioner’s residency.  It is also clear that neither the 
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Commissioner of Education nor the County Superintendent has taken any action in this 

regard.  

 

For the foregoing reasons, I CONCLUDE that petitioner has demonstrated that he will 

suffer irreparable harm if emergent relief is not granted. 

 

In order to grant a motion for emergent relief in advance of a plenary hearing, a judge 

must be satisfied that “[t]he legal right underlying petitioner's claim is settled.”  N.J.A.C. 6A:3-

1.6(b)(2).  In other words, a judge “must not grant an injunction in cases when the principal 

of law on which it depends is disputed and has not been settled in this state.”  Stevens v. 

Paterson & N. R. Co., 20 N.J. Eq. 126, 132 (Ch. 1869). 

 

In the present matter, petitioner claims that he is a resident of the City of Atlantic City 

and that his suspension of his voting rights is arbitrary and capricious.  I CONCLUDE that 

the legal right underlying petitioner’s claim is settled in that if he is a resident of Atlantic City, 

he is entitled to be a voting member of the Board as it has not been disputed that petitioner 

is otherwise ineligible to be a school board member.  Accordingly, I CONCLUDE that 

petitioner has met this requirement. 

 

However, in order to obtain emergent relief, a petitioner must also demonstrate a 

likelihood that they will prevail on the merits of the underlying claim.  Based on petitioner’s 

certification, if taken as truthful, petitioner asserts that he is a resident of Atlantic City.  While 

the documents submitted by respondent are compelling to show that this fact may not be the 

case, petitioner will prevail if it cannot be proven that petitioner no longer resides in Atlantic 

City.  That determination can only be made after a plenary hearing where the credibility of 

witness testimony can be gauged.  

 

Considering these reasons, I CONCLUDE that petitioner has demonstrated a likelihood 

of succeeding on the underlying petition.  It is stressed that this analysis does not represent a 

conclusion that either party is more or less likely to prevail at hearing, but only articulates that 

certain questions of law are settled to a point that petitioner is deemed, for purposes of 

emergent relief, sufficiently likely to succeed at hearing, but litigation of the underlying petition 

will be helpful in resolving these issues. 
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As to the fourth and final prong, each party argues that they will suffer greater harm if 

they do not prevail on the question of emergent relief.  When the equities and interests of the 

parties are balanced, petitioners will suffer greater harm than the Board will suffer if the 

requested relief is not granted.  Petitioner was elected to his position on the Board and he is 

entitled to vote as a member of the Board until such time as it has been proven that he is no 

longer eligible to retain his seat.  Accordingly, I CONCLUDE that the balance of equities 

argument favors petitioner and he has satisfied this prong. 

 

Consequently, the petitioner’s request for emergency relief is GRANTED. 

 

ORDER 

 

Having CONCLUDED that petitioner is entitled to the requested emergent relief, it is 

hereby ORDERED that the petitioners’ request for emergency relief be GRANTED.  Petitioner 

shall be permitted to have his vote recorded on all upcoming School Board resolutions and 

motions.  It is FURTHER ORDERED that to the extent that the Board secretary has recorded 

petitioner’s vote on action items coming before the Board of Education since January 11, 2021, 

those votes shall be counted. The matter will now be scheduled for plenary hearing on the 

underlying due process petition.   
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This order on application for emergency relief may be adopted, modified or rejected by 

the COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who/which by law is 

authorized to make a final decision in this matter.  The final decision shall be issued without 

undue delay, but no later than forty-five days following the entry of this order.  If the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, does not adopt, modify or reject 

this order within forty-five days, this recommended order shall become a final decision on the 

issue of emergent relief in accordance with N.J.S.A. 52:14B-10. 

 

March 11, 2021                     
DATE        JOHN S. KENNEDY, ALJ 
 

Date Received at Agency:  March 11, 2021  
 

Date Sent to Parties:  March 11, 2021 (Sent Via E-Mail)  

 

/dm 

 

 


